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CID INSTRUCTION #24-009

TO: All Local Units of Government and Other Interested Parties

FROM: Steven C. Hardin, Director
Community Incentives Divisi

DATE: April 4, 2024

SUBJECT: Build America/Buy America (BABA) General Waiver Statement Form and BABA
Materials Certification Form

Purpose: To announce the availability of the BABA General Waiver Statement Form and the
BABA Materials Certification Form.

Discussion: On November 15, 2021, the Build America, Buy America Act was enacted as part

of the Infrastructure Investment and Jobs Act (IIJA). Pub. L. 117-58. The Act
establishes a domestic content procurement preference, the BAP, for Federal
programs that permit Federal financial assistance to be used for infrastructure
projects. The Act further defines a project to include “the construction, alteration,
maintenance, or repair of infrastructure in the United States” and includes within the
definition of infrastructure those items traditionally included along with buildings
and real property. Starting May 14, 2022, new awards of Federal financial assistance
from a program for infrastructure, and any of those funds obligated by the grantee,
are covered under the Build America, Buy America (BABA) provisions of the Act,
41 U.S.C. 8301 note. MDA has begun requiring compliance with BAP for all new
funds obligated on or after November 14, 2022, unless covered by a waiver.

In accordance with the Build America, Buy America Act HUD has issued a
departmentwide public interest De Minimis and Small Grants waiver to the Buy
America Domestic Content Procurement Preference (“Buy America Preference,” or
“BAP”) as applied to the iron, steel, manufactured products, and construction
materials requirement of the Act for recipients of Federal Financial Assistance
(“FFA™). For the purposes of this waiver, HUD has waived the application of the
BAP for infrastructure projects whose total cost (including HUD funding and
funding from any other source) is an amount equal to or less than the 2 CFR 200.1
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Simplified acquisition threshold, which is currently $250,000. HUD has also waived
the application of the BAP for all Small Grants of FFA provided by HUD that are
equal to or below the Simplified acquisition threshold, which is currently $250,000.
However, if FFA provided by HUD is combined with other FFA from another
Federal agency, and the total amount of FFA in a single project is greater than the
Simplified acquisition threshold, currently $250,000, then the waiver shall not apply
to the FFA provided by HUD. Additionally, HUD has waived the application of the
BAP for a De Minimis portion of an infrastructure project, meaning a cumulative
total of no more than 5 percent of the total cost of the iron, steel, manufactured
products, and construction materials used in and incorporated into the infrastructure
project, up to a maximum of $1 million.

In response to these potential waivers, the Community Incentives Division (CID),
of MDA has created a waiver form for those projects that intend to fall under one of
the above-mentioned waivers called the BABA General Waiver Statement. If the
CDBG grantee intends to use one of the general waivers the BABA General Waiver
Statement should be used to document this intent by filling out, signing and
submitting the completed form to CID, and keeping a signed copy for your/grant
recipient’s files.

In addition, CID has created a BABA Materials Certification Form for all projects
that are not covered by a General Waiver or a Project Specific Waiver that would
exempt the project from the BABA requirements. The BABA Materials
Certification Form must be filled out by each contractor/subcontractor throughout
the project and should be made available for MDA review at the time of the project
monitoring and must also be included in the closeout packet at the time of the
closeout packet submittal to CID.

It is also HUD's intent to issue Public Interest Exigent Circumstances Waivers of
Build America, Buy America Provisions as Applied to Certain Recipients of HUD
Federal Financial Assistance to waive BABA requirements in certain exigent
circumstances, however, this waiver process has not yet been released by HUD. CID
will provide updates to this process as HUD makes them available.

As the Build America, Buy America Act also applies to all Appalachian Regional
Commission (ARC) grants, all ARC grants with the MDA as the Registered State
Basic Agency (RSBA) will also follow the BABA requirements. Those ARC
projects with HUD funding included in the project will follow the HUD
requirements for that project. ARC grants that do not have HUD funds but do have
other federal funds assisting the project will follow that federal agencies' BABA
requirements. For the projects that have only ARC as the federal funds assisting the
project will follow the guidelines to be issued by ARC. CID will provide updates to
this process as ARC makes them available, but at this time ARC does not have any
waiver procedures in place, therefore ARC projects with no other federal funds will
have to follow all BABA requirements. It would however be appropriate for ARC
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projects to use the CID BABA Materials Certification Form to document BABA
requirements until such time as ARC releases additional guidance.

All CDBG Sub-recipients funded using grant funds obligated by HUD after
November 14, 2022, must start using the BABA Materials Certification Form, and
any grantees that intend to use one of HUD’s general waivers must complete and
submit the BABA General Waiver Form to CID. All HUD and ARC grant recipients
will be expected to maintain records of BABA compliance. Further guidance and
resources are under development by HUD and ARC, and will be shared as they
become available. Please be advised that BABA information and guidance is subject
to change pending HUD future guidance.

For FAQs and additional information on BABA please visit the HUD Exchange website at:

For general compliance questions or if an interpreter is needed, please contact Steve
Hardin at 601-359-2366. The Hearing Impaired may contact us at 601-359-3119
(TTY).

We are pledged to the letter and spirit of U.S. policy for the achievement of equal housing opportunity throughout
the Nation. We encourage and support an affirmative advertising and marketing program in which there are no
barriers to obtaining housing because of race, color, religion, sex, handicap, familial status, or national origin. The
Mississippi Development Authority does not discriminate on the basis of disability in the admissions or access to or
treatment or employment in its programs or activities.
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